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12.103

(3) Using the imprest fund (see
13.305);

(4) Using the Governmentwide com-
mercial purchase card as a method of
purchase rather than only as a method
of payment; or

(5) Directly from another Federal
agency.

(f)(1) Contracting officers may treat
any acquisition of supplies or services
that, as determined by the head of the
agency, are to be used to facilitate de-
fense against or recovery from nuclear,
biological, chemical, or radiological at-
tack, as an acquisition of commercial
items.

(2) A contract in an amount greater
than $17.5 million that is awarded on a
sole source basis for an item or service
treated as a commercial item under
paragraph (f)(1) of this section but does
not meet the definition of a commer-
cial item as defined at FAR 2.101 shall
not be exempt from—

(i) Cost accounting standards (see
Subpart 30.2); or

(ii) Certified cost or pricing data re-
quirements (see 15.403).

(g)1) In accordance with 41 U.S.C.
2310, the contracting officer also may
use part 12 for any acquisition for serv-
ices that does not meet the definition
of commercial item in FAR 2.101, if the
contract or task order—

(i) Is entered into on or before No-
vember 24, 2013;

(ii) Has a value of $29.5 million or
less;

(iii) Meets the definition of perform-
ance-based acquisition at FAR 2.101;

(iv) Uses a quality assurance surveil-
lance plan;

(v) Includes performance incentives
where appropriate;

(vi) Specifies a firm-fixed price for
specific tasks to be performed or out-
comes to be achieved; and

(vii) Is awarded to an entity that pro-
vides similar services to the general
public under terms and conditions
similar to those in the contract or task
order.

(2) In exercising the authority speci-
fied in paragraph (g)(1) of this section,
the contracting officer may tailor
paragraph (a) of the clause at FAR
52.212-4 as may be necessary to ensure
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the contract’s remedies adequately
protect the Government’s interests.

[60 FR 48241, Sept. 18, 1995]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting 12.102, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

12.103 Commercially available off-the-
shelf (COTS) items.

Commercially available off-the-shelf
(COTS) items are defined in 2.101. Un-
less indicated otherwise, all of the poli-
cies that apply to commercial items
also apply to COTS items. Section
12.505 lists the laws that are not appli-
cable to COTS items (in addition to
12.503 and 12.504); the components test
of the Buy American statute, and the
two recovered materials certifications
in subpart 23.4, do not apply to COTS
items.

[79 FR 24200, Apr. 29, 2014]

Subpart 12.2—Special Require-
ments for the Acquisition of
Commercial ltems

12.201 General.

This subpart identifies special re-
quirements for the acquisition of com-
mercial items intended to more closely
resemble those customarily used in the
commercial marketplace, as well as
other considerations necessary for
proper planning, solicitation, evalua-
tion, and award of contracts for com-
mercial items.

[79 FR 24200, Apr. 29, 2014]

12.202 Market research and descrip-
tion of agency need.

(a) Market research (see 10.001) is an
essential element of building an effec-
tive strategy for the acquisition of
commercial items and establishes the
foundation for the agency description
of need (see part 11), the solicitation,
and resulting contract.

(b) The description of agency need
must contain sufficient detail for po-
tential offerors of commercial items to
know which commercial products or
services may be suitable. Generally, for
acquisitions in excess of the simplified
acquisition threshold, an agency’s
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statement of need for a commercial
item will describe the type of product
or service to be acquired and explain
how the agency intends to use the
product or service in terms of function
to be performed, performance require-
ment or essential physical characteris-
tics. Describing the agency’s needs in
these terms allows offerors to propose
methods that will best meet the needs
of the Government.

(c) Follow the procedures in subpart
11.2 regarding the identification and
availability of specifications, standards
and commercial item descriptions.

(d) Requirements documents for elec-
tronic and information technology
must comply with the applicable acces-
sibility standards issued by the Archi-
tectural and Transportation Barriers
Compliance Board at 36 CFR part 1194
(see subpart 39.2).

(e) When acquiring information tech-
nology using Internet Protocol, agen-
cies must include the appropriate
Internet Protocol compliance require-
ments in accordance with 11.002(g).

[60 FR 48241, Sept. 18, 1995, as amended at 62
FR 264, Jan. 2, 1997; 66 FR 20897, Apr. 25, 2001;
74 FR 65607, Dec. 10, 2009]

12.203 Procedures for
evaluation, and award.

solicitation,

Contracting officers shall use the
policies unique to the acquisition of
commercial items prescribed in this
part in conjunction with the policies
and procedures for solicitation, evalua-
tion and award prescribed in part 13,
Simplified Acquisition Procedures;
part 14, Sealed Bidding; or part 15, Con-
tracting by Negotiation, as appropriate
for the particular acquisition. The con-
tracting officer may use the stream-
lined procedure for soliciting offers for
commercial items prescribed in 12.603.
For acquisitions of commercial items
exceeding the simplified acquisition
threshold but not exceeding $6.5 mil-
lion ($12 million for acquisitions as de-
scribed in 13.500(e)), including options,
contracting activities shall employ the
simplified procedures authorized by

12.205

Subpart 13.5 to the maximum extent
practicable.

[60 FR 48241, Sept. 18, 1995, as amended at 62
FR 264, Jan. 2, 1997; 62 FR 64917, Dec. 9, 1997;
69 FR 8313, Feb. 23, 2004; 69 FR 76351, Dec. 20,
2004; 71 FR 57366, Sept. 28, 2006; 75 FR 53132,
Aug. 30, 2010]

12.204

(a) The contracting officer shall use
the Standard Form 1449, Solicitation/
Contract/Order for Commercial Items,
if (1) the acquisition is expected to ex-
ceed the simplified acquisition thresh-
old; (2) a paper solicitation or contract
is being issued; and (3) procedures at
12.603 are not being used. Use of the SF
1449 is nonmandatory but encouraged
for commercial acquisitions not ex-
ceeding the simplified acquisition
threshold.

(b) Consistent with the requirements
at 5.203 (a) and (h), the contracting offi-
cer may allow fewer than 15 days be-
fore issuance of the solicitation.

[62 FR 264, Jan. 2, 1997]

Solicitation/contract form.

12.205 Offers.

(a) Where technical information is
necessary for evaluation of offers,
agencies should, as part of market re-
search, review existing product 1lit-
erature generally available in the in-
dustry to determine its adequacy for
purposes of evaluation. If adequate,
contracting officers shall request exist-
ing product literature from offerors of
commercial items in lieu of unique
technical proposals.

(b) Contracting officers should allow
offerors to propose more than one prod-
uct that will meet a Government need
in response to solicitations for com-
mercial items. The contracting officer
shall evaluate each product as a sepa-
rate offer.

(c) Consistent with the requirements
at 5.203(b), the contracting officer may
allow fewer than 30 days response time
for receipt of offers for commercial
items, unless the acquisition is covered
by the World Trade Organization Gov-
ernment Procurement Agreement or a
Free Trade Agreement (see 5.203(h)).

[60 FR 48241, Sept. 18, 1995, as amended at 62
FR 264, Jan. 2, 1997; 64 FR 72418, Dec. 27, 1999;
69 FR 1053, Jan. 7, 2004; 69 FR 77872, Dec. 28,
2004]
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